I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: ) I n Proceedi ngs
) Under Chapter 13
SCOTT A. JENKI NS, )
) NO. BK 93-50706
)
Debt or . )
)
SCOTT A. JENKI NS, )
)
Plaintiff, )
) ADVERSARY NO
VS. ) 93-5035
)
MERCANTI LE BANK OF ST. LOUIS,)
N. A., and ROGER MARTI N, )
d/b/a M & M AGENCY, )
)
Def endant s. )
MEMORANDUM

Upon plaintiff's default in payments under a | oan from
Mercantile Bank of St. Louis, N.A ("Mercantile" or "bank"), secured
by plaintiff's 1991 Chevrolet Camaro Z-28, Mercantile, incident to
repossession and sale of the car, engaged Roger Martin, d/b/al M& M
Agency ("M & M') to tow the car fromplaintiff's residence in
Bethalto, Illinois, to M& Ms place of business in St. Louis,

M ssouri, and to store it until the tine of sale. Soon after M & M
towed the car to its lot, the plaintiff filed a petition for relief
under chapter 13 of the Bankruptcy Code. Thereafter, plaintiff's
bankruptcy counsel sought to have the car returned to plaintiff.
However, counsel's requests were refused by both M & M and
Mercantile, who claimed that M & M had a valid, possessory lien on

the car for its towing and storage charges of $465. 00 which woul d be



defeated if the car were rel eased w thout
coll ection of the charges.

Due to plaintiff's inability to recover the car wi thout first
paying M& M he filed the action now before the Court seeking an
order directing defendants to turn over the car and awardi ng him
attorney fees incurred as a result of defendants' violation of the
automatic stay. Plaintiff argues that Mercantile had no authority to
allow M & Mto acquire a |ien against the car and that, consequently,
any lien held by M& Mis not valid; that Mercantile has a
contractual obligation to M& Mto pay the towi ng and storage charges
which it may then add to its claimin the bankruptcy case; and that
Mercantile is adequately protected by the debtor's paynents to the
trustee. In response, Mercantile and M & Mcontend that M& Ms |ien
is valid because Mercantile had both contractual and statutory
authority to engage M& Mto tow and store the car; that M& Ms lien
i's possessory, requiring plaintiff to pay the towing and storage
charges before M& Mis required to rel ease the car; and that
Mercantile and M & Mare entitled to adequate protection as a
condition precedent to the release of the car to plaintiff.

Mercantile has filed an amended proof of claimin plaintiff's
bankruptcy case indicating that it has a secured claimof $10,087.50
and an unsecured claimof $749.36. On Cctober 20, 1993, plaintiff
anended his schedules to add M & M as a creditor having an unsecured
claimof $465.00. M & Mhas not filed a proof of claimin the
bankrupt cy proceedi ng.

In United States v. Whiting Pools, Inc., 462 U S. 198 (1983),




the Suprene Court held that a secured creditor in possession of the
debtor's property at the tinme of the bankruptcy filing is required by
sections 542(a)! and 3632 of the Bankruptcy Code to return the
property to the bankruptcy estate and "to seek protection of its
interest according to the congressionally established bankruptcy
procedures, rather than by w thholding the seized property fromthe

debtor's efforts to reorganize." Witing Pools, 462 U S. at 212.3

That protection is afforded by granting the secured creditor adequate
protection to replace the protection afforded by possession. E.g.,

VWhiting Pools, 462 U. S. at 204; In re Wirld Communi cations, Inc., 72

B.R 498, 502 (D. Utah 1987); In re Robinson, 89 B.R at 683.

Turnover is required even when the creditor is secured only by a lien

whi ch term nates upon | oss of possession. |n re Robinson, 89 B.R at
1Section 542(a) requires "an entity . . . in possession . . . of
property that the trustee may use, sell, or |ease under section 363"

to deliver the property to the trustee. 11 U S.C. 8§ 542(a).

2Sections 363(b), (c) and (e) authorize the trustee to use, sel
or | ease any property of the estate, including property in which a
creditor has a secured interest, as long as that creditor's interest
is adequately protected. 11 U. S.C. 88363(b), (c), (e). See Witing
Pool s, 462 U. S. at 203-04. A chapter 13 debtor in possession is
granted the powers and duties of a trustee under sections 363(b) and
(e) by virtue of 11 U S.C section 1303. E.g., In re English, 20 B.R
877, 879 n.6 (Bankr. E.D. Pa. 1982).

3ln Whiting Pools, the Internal Revenue Service had seized a
debtor's property to satisfy a tax lien prior to the debtor filing a
chapter 11 petition. Although the case was decided in the context of
a chapter 11 case, it has been held to be equally applicable to
chapter 13 proceedings. E.g., In re Richardson, 135 B.R 256, 257
(Bankr. E.D. Tex. 1992); ln re Robinson, 89 B.R 682, 683 n.2 (Bankr.
S.D. Chio 1988); In re Sutton, 87 B.R 46, 49 n.1 (Bankr. S.D. Ohio
1988); In re Attinello, 38 B.R 609, 611 (Bankr. E.D. Pa. 1984); In
re Titel, 37 B.R 173, 174-75 (Bankr. D. Ariz. 1984); ln re Robinson,
36 B.R 35, 37-38 (Bankr. E.D. Ark. 1983).
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683.

I narguing that turnover isinappropriateinthis case, defendants
rely onlnre Gowe, 160 B. R 299 (Bankr. N.D. Tex. 1993), in which the
court deni ed the debtors' request for turnover of atruck based on the
debtors' failure to denonstrate howa statutory mechanic's lien for
repairs, whichtermnated upon | oss of possession, coul d be preserved
inthe face of turnover. The Court i s not persuaded by t hi s reasoni ng.
Rat her, the Court agrees with t he suggesti on i nRobi nson, 89 B. R. at
683, that the bankruptcy judge can fashion the turnover order to
preserve and protect thelien status of acreditor whois secured by a
possessory lien. Infact, the suggestion has al ready been followed in
the i nstant case since the defendants agreed to turn over the car to
plaintiff with the understandi ng that any |ien M& Mhad woul d not be
sacrificed by yi el di ng possessionto plaintiff. Accordingly, M&M
and Mercantil e were requiredto turn over the car upon the bankruptcy
filing provided that their respective interests in the car were
adequat el y protected.

The Court wi Il next exam ne what constitutes adequat e protection
for these creditors. The concept of adequate protectionis not defined
i n t he Bankrupt cy Code. Although exanpl es of adequat e protection are

illustratedin section 361 of the Code,*the renmedy nust be fashi oned

4Section 361 provides:

When adequat e protectionis required under
section . . . 363 . . . of an interest of an
entity in property, such adequate protecti on may
be provi ded by--

(1) requiringthetrusteeto nake a
cash paynent or periodi c cash paynments to such
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on a case by case basis. E.g., Inre Washington, 137 B.R 748, 751

(Bankr. E.D. Ark. 1992). The purpose of adequate protectionisto
"assure the . . . recoverability of the lien value in the interim
period between the filing of the petition and the acceptance of a pl an
of reorganization.”" 1d. Thus, acreditor is entitled to receive
adequate protectiononly tothe extent of its securedinterest inthe
collateral. See, e.qg., 1 Robert E. G nsberg & Robert D. Martin,

Bankruptcy: Text, Statutes, Rules § 3.05[c][3], at 3-59 (3d ed. 1992).

The parti es have i nvested consi derabl e effort di sputingtheissue
of whet her or not M& Mhas avalidlienonthe debtor's car. However,
this effort has been m spl aced. Even if the Court assunesarguendo
that M & M holds a valid lien on the car, the record fails to
denonstrate that M& Mhas alien senior tothelien of Mercantile

entitlingit toimrediate and full paynment or to adequat e protection of

itsinterest. If, indeed, M& Mhol ds the junior lien, a prospect
entity, tothe extent that the. . . use, sale,
or | ease under section 363 . . . resultsina

decrease inthe val ue of suchentity's interest
in such property;

(2) providing to such entity an
addi tional or replacenent liento the extent that
such . . . use, sale, [or] lease. . . resultsin
a decrease inthe value of suchentity's interest
in such property; or

(3) granting such other relief, other
than entitling such entity to conpensation
al | owabl e under section 503 (b) (1) of thistitle
as an adm ni strative expense, asw !l result in
the realization by such entity of the indubitable
equi val ent of such entity's interest in such

property.
11 U.S.C. section 361.



whi ch appears likely,®then it has no secured interest in the car
entitledto adequate protection because Mercantil e and M& Mconcede
that Mercantile is undersecured by $749. 36.

As to Mercantile, sinceit is an undersecured creditor, it is

5Section 430.040 of the M ssouri Revised Statutes provides, in
pertinent part, that a prior perfected security interest on an
automobile is senior to the lien for storage created by section
430. 020. Section 430.040 states in pertinent part:

2. [ TIhe lien [under section 430.020]
shal | not take precedence over or be superior
to any prior lien on the property, created by
any financing statenment on the same, duly
perfected in accordance with the laws of this
state, without the witten consent of the
secured party or the legal holder of the
security agreenent.

Mo. Rev. Stat. 8§ 430.040.2. However, the M ssouri Court of Appeals
has held that a security interest on a vehicle recorded in another
state, but not filed or recorded in Mssouri, does not have priority
over a lien arising later in time under section 430.020. See, e.4.,
Jackson v. Kusner, 411 S.W 2d 257, 259 (Mo. Ct. App. 1967) (decided
under prior version of section 430.040.2 requiring chattel nortgage
to be "duly filed or recorded in accordance with the laws of this
state"). See also Gale & Co. v. Hooper, 330 S.W 2d 826, 827 (M.
1959), aff'd 323 SSW 2d 824, 828-830 (Mo. Ct. App. 1959) (confining
its approval of underlying policy adopted by Court of Appeals to
"precisely limted circunstances” in which priority of conmmon | aw
artisan's lien (rather than statutory lien) and previously filed
chattel nortgage are at issue); Mack Mdtor Truck Corp. v. Wlfe, 303
S.W 2d at 700-01 (nortgage recorded in state other than M ssour
hel d subordinate to artisan's common |law |ien which arose later in
tinme).

Here, Mercantile's security interest was perfected by notation
on the certificate of title issued by Illinois. 1In a case decided
under the current enactnent of section 430.040.2, Ozark Financi al
Services v. Turner, 735 S.W 2d 374, 377 (Md. Ct. App. 1987), the
M ssouri Court of Appeals has indicated that a security interest
which is noted on the face of the title issued by a state other than
M ssouri would be "duly perfected in accordance with the | aws of
(Mssouri]" as required by section 430.040.2 and would afford seni or
status to such lien. See Md. Rev. Stat. 301.600.3(2)(a); Ln re
Roach, 115 B.R 200, 200-201 (Bankr. E.D. Md. 1990); In re Brown, 55
B.R 172, 173-74 (Bankr. WD. M. 1985).
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entitled to adequate protectiononly to the extent of its secured
interest inthecollateral.® Plaintiff's chapter 13 pl an proposes to
pay Mercantil e the val ue of the car plus interest of ei ght percent over
the termof the plan. Wthin thirty days after filing the plan,
plaintiff was requiredto beginpayingtothe trustee the paynents
proposed by the plan. 11 U S.C. section 1326(a)(1). Upon
confirmation, these accumul ated funds wi Il be distributed accordingto
the plan. 11 U S.C. section 1326(a)(2). Thus, absent a show ng t hat
t hese paynments are i nsufficient to pay Mercantile the value of its

securedinterest, Mercantileis duenonore. See, e.d., Inre Johnson,

145 B. R. 108, 113-14 (Bankr. S.D. Ga. 1992), rev'd on ot her grounds,

No. CV692-132, 1994 WL 97571 (S.D. Ga. Mar. 7, 1994).
The ulti mate burden of proof, where adequate protection is
concerned, isonthedebtor. 11 U S.C. section 363(0)(1). However,

the creditor nmust first present sone evidencethat itsinterest i s not

adequately protected. E.g., Inre Johnson, 145 B.R at 114; Inre
Hi nckley, 40 B.R 679, 682-83 (Bankr. D. Utah
1984). Anong ot her met hods, the creditor may showt hat t he col | ateral

is uninsured, e.dg., In re Washington, 137 B.R. at 751; In re

Ri chardson, 135 B. R at 259-60, or that it is depreciatinginvalue

post-petitionsothat thecreditor will suffer an unconpensat ed decl i ne

inthe valueof its collateral if the debtor di snm sses the case pri or

to plan confirmation. E.qg., In re Hinckley, 40 B.R at 681-82.

®None of the parties has put into issue the val ue of
Mercantile's secured claim See Fed. R Bankr. P. 3001(f) ("A proof
of claim. . . shall constitute prinma facie evidence of the validity
and amount of the clain').



Here, plaintiff contends, and Mercantil e does not di spute, that
the car isinsured. Thus, Mercantil e nust showthat the collateral is
depreciatinginvalue duringthe pre-confirmationperiodif itisto
recei ve addi ti onal adequate protection. Although Mercantile has
all eged that the car is depreciating in value, it has placed no
evi dence before the Court to prove that the car has depreci ated, or
will do so, between the petition date and the time of plan
confirmation, or to showthe extent of that depreciation. Mercantile
has not contended that the debtor has failed to maintain the car
properly. Nor has it supportedits request for adequate protection
with, for exanple, "a properly sworn affidavit of a qualified
apprai ser, specifically stating the anmount of the nonthly
depreciation.” |d. at 683. "To be reasonabl e, arequest for adequate
pr ot ecti on whenever possi bl e shoul d be speci fi c and shoul d be support ed
by probative evidence." 1d. at 682-83. The Court cannot award
adequat e protection based on "[a] naked dermand, "id. at 683, and pure
conj ecture "unsubstantiated by adm ssible evidence.” 1d.

Mor eover, the Court cannot, as Mercantil e suggests, sinply award
Mercantil e the towi ng and storage costs as its neasure of adequate
protection. Mercantile has failedto convincethe Court that the sum
of the towi ng and storage costs bears any rel ati onshi p tothat anmount
to which Mercantil e may be entitl ed for adequate protection. Wre the
Court to award Mercantil e the $465. 00 which it requests, it woul d be
acting on a purely arbitrary basis.

Finally, plaintiff, inhis conplaint, requests that def endants be

hel d i n contenpt and found accountabl e for plaintiff's attorney's fees
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based on t he vi ol ati on of the automati c stay whi ch occurred when t hey
refused to turn over the car until plaintiff paidthe tow ng and
st orage charges. However, having raised this argunment in his
conplaint, plaintiff has failedto address it further. The Court is
| eft to concl ude t hat debtor has wai ved thi s argunent. Moreover, given
that there is substantial case |l awhol ding that a determ nati on of
entitlement to adequate protection, if demanded by acreditor, is a

precondition to any turnover required by section 542, e.9., InreWrld

Communi cations, Inc., 72 B.R at 501-02, the Court finds nobasisto

hol d t hat def endant s have engaged i n sancti onabl e conduct. Al though a
creditor may waive its right to adequate protection by failingto
timely pursue the renmedy whil e the coll ateral declines invalue, e.qg.,

Inre Hinckley, 40 B.R at 681, the Court finds no dil atory conduct by

defendants in the i nstant case since they rai sed the i ssue of adequate
protection just three weeks after the automatic stay cane i nto bei ng
and only two weeks after the turnover action was fil ed.

See Order entered this date.

/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: _May 26, 1994




